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His Honour A. F. Topham, K.C. 

THE name of the late ALFRED FRANK TopHam, K.C., 
who died on 18th January, 1952, aged 77 years, has 
been familiar to law students for many years as that of the 
author of admirable text-books on company law and _ real 
property law. He was also a distinguished lawyer and 
counsel, whose high attainments might well have brought him 
success in more spacious fields than that of a county court 
judge. Educated at Highgate School and Queen’s College, 
Cambridge, he was called to the Bar in 1900, took silk in 
1922 and, after an exceptionally busy practice as both junior 
and leader, accepted an appointment to the county court 
bench in 1939, from which he retired in 1948. In 1935 he 
succeeded Sir Frederick Pollock after the latter’s forty vears’ 
service as editor of the Law Reports, and he also found time 
to lecture as Reader in Real Property Law for the Council 
of Legal Education. In carrying out his judicial functions 
his learning took second place to his kindly wisdom. Those 
who had the good fortune to practise before him on the 
Hampshire circuit cherish affectionate and pleasant memories 
of him and, with all those who knew him, mourn his passing. 


Women on the Bench 


A TANTAL'SING problem of legal terminology was inferentially 
raised in a speech by Sir RAYMOND EvERSHED, Master of the 
Rolls, in his speech at the University College Law Society 
dinner on 16th January. After saying that the women 
students might be called ‘‘ potential Mistresses of the Rolls,”’ 
he added: ‘‘ There might be a woman Master of the Rolls 
before you and I are dead.’’ The title of such a lady will 
have to be settled by exercise of the Royal Prerogative, 
in the face of the obvious doubt in the mind of so high an 
authority. The further problems raised of modes of address 
to lady High Court judges and county court judges might 
be dealt with similarly. It will clearly not be in accordance 
with the principle of sex equality which is the fashion nowa- 
days that all lady members of the bench should be addressed 
as ‘‘ madam ”’ when the other sex enjoys the varying modes 
“your honour” and “‘sir,’’ not to forget 


of “my lord,”’ 
‘Your grace ”’ for “ my lord ’’ would seem 


“ your worship.” 
appropriate, at any rate in some cases, but duchesses might 
Certainly many of the latest 
judicial 


complain of encroachment. 
aspirants are fair in another than the 
According to a recent report in a provincial newspaper a 
chairman at a meeting introducing a young speaker, who 
was a lady barrister, observed that members would find her 
talk interesting if they could take their eyes off her attractive 
appearance. Sir Raymond Evershed asked his audience how 
much women were justified in using their own special arts in 
advocacy. This problem is only exceeded in difficulty by 
the problem whether, before a learned and attractive lady 
judge, men will be able to use their special arts in advocacy 
unless they take their eyes off the judge, which, as Euclid 
said, is absurd. Even though the problem of mode of address 
is settled by decree, that of ability to address the court can 
never be so settled, it would seem. 
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Criminal Justice Act, 1948, s. 23: Proof of Previous 
Convictions 

In a recent Home Office circular (No. 15/1952) addressed 
to chief constables, reference is made to the judgment given 
by the Court of Criminal Appeal in R. v. Stobbart [1951 
2 All E.R. 753; 95 Sox. J. 655. In this case the prisoner 
had been sentenced to three years’ corrective training, the 
qualifying convictions being a conviction for larceny for 
which he had been fined and a conviction for breaking and 
entering and stealing for which he had been put on probation 
for two years. The court decided that, in view of the pro- 
visions of s. 12 of the Criminal Justice Act, 1948, a conviction 
which resulted in a probation order cannot be used for the 
purpose of one of the convictions which have to be proved 
under s. 21 of the Act, before a sentence of corrective training 
is passed. In view of this decision, the circular states, a 
conviction which resulted in a probation order or order for 
conditional or absolute discharge should not, in the opinion 
of the Secretary of State, be included in the convictions 
proved under s. 23, unless the offender was seventeen, or over, 
when the order was made and was subsequently sentenced 
for the original offence under Pt. I of the Act. 


Good Handwriting 

At the Solicitors’ Managing Clerks’ Association’s dinner at 
Bournemouth on 15th January, the cards indicating the names 
of the guests were written in beautiful Gothic script. His 
Honour Judge A. H. ArMsTRONG remarked that the last 
time he had seen a brief engrossed in this script was in 1929. 
There are still managing clerks who can and do produce 
beautiful script on back sheets of briefs and counsel usually 
find that the instructions in such briefs are as able as the 
handwriting of the clerks. Now that typescript is almost 
universal it is inevitable that calligraphy is a dying art, 
but it is a treasured link with the past, and its presence on a 
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brief must provide an added thrill to the fortunate recipient. 
The Gothic characters in which the word “ Brief’’ was 
written were frequently stencilled, and there must be some 
offices where this practice is still followed. May we express 
the hope that those who can will, so far as time permits, 
continue the gracious and useful art of good handwriting. 


Medical Inspection in Suits for Nullity of Marriage 

THE SENIOR REGISTRAR of the Divorce Registry wishes to 
remind practitioners that under Matrimonial Causes Rule 24 (5) 
either party may require a medical examination to be held 
at the residence of the inspector, or at some other convenient 
place to be agreed. In the absence of any specific request 
by the parties the examination takes place at Somerset 
House. The registrars also wish it to be known that they 
are willing in a proper case to appoint a suitably qualified 
woman doctor to examine the wife. 


The Law Quarterly Review 

AMONG the valuable notes in the January, 1952, issue of 
the Law Quarterly Review are “‘ The cricket ball case ”’ 
(Bolton v. Stone [1951] A.C. 850), “‘ Surprise at trial ”’ 
(Braddock v. Tillotson’s Newspapers, Ltd. {1950} 1 K.B. 47), 
‘““ Action for malicious prosecution after being bound over ”’ 
(Everett v. Ribbands {1951} 2 T.L.R. 829), and ‘‘ Attornment 
clauses and the Rent Restrictions Acts’’ (Portman Building 
Sociely v. Young {1951} 1 AllE.R. 191). While not attempting 
to list the wealth of contents of the general articles and 
book reviews in this issue one must note the article by 
Mr. Rupert Cross on “ Larceny by an owner and animus 


furandi,”’ and that by Mr. P. B. Carter on “ The Evidence 


Act, 1938: problems of interpretation.’’ As usual, the 
Law Quarterly provides the intelligent practitioner and student 
with one of the best means of keeping abreast with the latest 
legal developments. 


REPORT OF THE COMMITTEE ON LOCAL LAND 
CHARGES—II 


DEFINITION OF REGISTRABLE MATTERS 


THE Committee on Local Land Charges considered carefully 
whether a more precise definition could be given to some 
of the matters required by statute to be registered. Apparently 
the clerks to local authorities pointed out somewhat forcibly 
the difficulties they had in deciding what needed registration. 
For instance, it is not easy to say what amounts to a 
“ prohibition of or restriction on the user or mode of user 
of land or buildings imposed by a local authority . . . by 
order, instrument or resolution ’’ (Land Charges Act, 1925, 
s. 15 (7)). The alternative would be to replace these general 
requirements by a schedule of all registrable matters. The 
committee stated: “‘ We do not believe it would be possible 
to compile a complete and accurate schedule. To comb the 
Public Acts for the necessary material would take years ; 
we have had enough experience of this ourselves in the course 
of this inquiry.”’ Further, they stated that it was essential 
to have some general enactment describing the charges (like 
the existing s. 15 (7)), which will apply automatically to future 
legislation, otherwise matters which ought to be registered 
will almost certainly be overlooked in passing future Bills. 
Although one can see the reason for this conclusion, in many 
respects it is most depressing. If it will take years to comb the 
Acts for the necessary material, how is a clerk to a local 
authority expected to register all necessary matters at the 
present time ? Further, if matters which should be registered 


in the future may be overlooked when the resources of 
Parliamentary counsel are available, it will be difficult to 
blame a clerk to a‘local authority if he overlooks provisions 
in future Acts falling within the general rule. Similarly, 
the burden on a solicitor inquiring about the enforceability 
of a charge is considerable. 

An alternative suggestion was that a committee should be 
established to give authoritative decisions on the interpreta- 
tion of the general formula. This was not adopted, but a 
recommendation is that the appropriate Minister should be 
able to make amendments to the general formula for removing 
anomalies or obscurities. The result is that there may be 
some minor amendments on points of interpretation, but the 
substantial difficulty of deciding what 
remain if the committee’s recommendations are taken into 


is registrable will 


elfect. 
UNREGISTERED CHARGES 

The general rule in the past has been that a charge is void 
against a purchaser for money or money’s worth of a legal 
estate unless registered. Opinions are not unanimous, but 
the general view is that this rule does not apply to certain 
matters which, under recent statutes, are required to be 
registered, but which are not expressly made land charges. 
In these cases (e.g., an order designating a site of a new 
town), it is thought (and the committee agree) that they are 
not void against a purchaser, even though not registered 
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(although an argument to the contrary is given at 93 Sor. J. 
477). 

[t is not necessary to examine this point in more detail, 
because the committee recommend a revolutionary change. 
They believe that there is no reason why charges which 
ought to be registered should be made void against a 
purchaser. Such matters as compulsory purchase orders 
can be made again, and the only result is to cause loss and 
inconvenience to the authority concerned, without helping 
the purchaser. The committee conclude that the real need 
is for payment of compensation to a purchaser who has bought 
in ignorance of an unregistered charge. Therefore, they 
recommend that a failure to register should not result in the 
avoidance of a charge against a purchaser. Instead they 
recommend that a purchaser who has suffered loss in conse- 
quence of the failure to disclose in a certificate of search a 
charge which has been or should have been registered, should 
be entitled to be paid compensation. They consider that 
there should be no exemption from this liability for Government 
departments, or anyone else. On the other hand, they think 
that in some cases it may be in the interests of all parties 
to cancel a charge, for instance, where the matter is trivial, 
and thus avoid payment of compensation. In order that this 
should not allow an arbitrary discretion to local authorities, 
they suggest that it should be done only with the approval 
of the Lands Tribunal. 

These conclusions seem very sound. However annoyed a 
purchaser or his solicitor may be at a failure to register a 
charge, or to disclose it on a search certificate, one must 
admit the possibility of error (particularly when one has 
regard to the difficulties in deciding what should be registered, 
mentioned above). To take an example, after the appropriate 
procedure of notices, inquiries, etc., one must assume that a 
compulsory purchase order is in the public interest. If this 
is made void by a failure to register, the public interest is 
prejudiced by the delay and expense of making another order, 
although this delay may well involve little, if any, advantage 
to the purchaser. On the other hand, he cannot reasonably 
complain if he obtains compensation for any loss he has 
suffered by the non-disclosure of the order. The committee 
point out that the problem of comparing the actual value 
of the land with the value it would have had in hypothetical 
circumstances is by no means unfamiliar, and so it should 
not be unduly difficult to assess compensation. 

We must note that the suggestion for payment of compensa- 
tion to a purchaser is limited (in accordance with the terms 
of reference of the committee) to restrictions and prohibitions 
registrable under s. 15 (7). The Committee did not dzal with 
other matters, for instance, financial charges, in which cases 
it might be better that they should be void if unregistered. 


PRIORITY NOTICES 

The committee have recommended a number of changes 
of an administrative nature, most of which can be mentioned 
briefly. However, one of their suggestions would have 
important results and it requires careful examination. This 
is the proposed abolition of the use of priority notices in 
connection with local land charges. 

In practice, these notices are very rarely placed on the 
local land charges register; the committee stated that ‘‘ we 
have come to the conclusion that the priority notice procedure 
is almost wholly unworkable by local authorities.” The 
reason is that such a notice is given by a person intending to 
apply for registration. In the case of most local land charges, 
there cannot be any intention before the authority resolve 
to create the charge and that resolution usually itself imposes 
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the charge. Consequently, in the normal case, there is no 
period of time when a mere intention exists and so no occasion 
for use of priority notices. 

The object of the existing system is to get over the 
difficulty caused by the need for obtaining a search certificate 
a few days before completion. How is one to deal with the 
possibility of an entry in the register after the issue of the 
certificate, but before completion ? At present the position 
is that a person intending to apply for registration may first 
give a priority notice. If he has done so the search certificate 
will show the existence of the notice and the purchaser is 
placed on guard ; if the applicant has not taken this precaution 
then his charge will be void against a purchaser who completes 
within fourteen days of getting a clear search certificate. 

Having decided that for local land charges the priority 
notice system was unworkable, the committee were faced 
with the problem whether they should recommend the con 
tinuance in force of the rule that an entry in the register 
after the issue of an official search certificate does not affect 
the purchaser if completion takes place within fourteen days. 
They concluded that the avoidance of charges by virtue of this 
rule has been almost entirely a matter of chance based on 
the exact sequence of events and, consequently, that it ought 
never to have applied to prohibitions and restrictions mentioned 
in s. 15 (7) of the Land Charges Act, 1925. Nevertheless, the 
committee had to go further and consider the point in the 
light of their earlier recommendation that failure to register 
should not result in avoidance of certain charges against a 
purchaser but that the purchaser should have compensation. 
Ought he to have compensation if a charge were registered 
within fourteen days after the purchaser obtained an official 
search certificate, but before completion ? If the answer is 
to be affirmative the obtaining of compensation 
entirely a matter of good fortune, in that registration took 
place just before completion when the charge might well 
have been made and registered the day after completion. On 
the other hand local authorities could be expected to object 
strongly to an obligation to pay compensation which arose 
merely because of the chance of completion of a sale shortly 
If they have a good 


would be 


after registration of a local land charge. 
reason for imposing a charge on the land they cannot be 
expected to pay compensation. For these reasons the 
majority of the committee conclude that there should be no 
compensation to a purchaser. In other words he must take 
the risk of registration immediately before completion just 
as he must risk registration immediately afterwards. This 
view may not be very popular with solicitors but it is difficult 
to find an alternative. As the committee say, a purchaser 
can make a supplementary inquiry as to proposed charges 
and will get a good deal of protection therefrom. 

Mr. Roland Marshall made a reservation to the report to 
the effect that, in his opinion, this view was not correct and 
that a purchaser or mortgagee should have compensation for 
damage suffered in the event of a restriction or prohibition 
being registered within fourteen days after the official search 
certificate and before completion. However much one may 
appreciate his reasoning one cannot get over the fact that 
there is no reason why an authority should pay compensation 
On making and registration of a local land 
As legislation provides 


in such a case. 
charge the owner of land may suffer. 
for local land charges having this effect, we must accept that 
it is a proper risk involved in ownership of land. Conveyancing 
transactions should then be so arranged that the burden falls 
fairly on vendor or purchaser. The writer considers it funda 
mentally wrong to suggest that chances arising from the 
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dates of searching and completing should throw a burden of 
compensation on to public funds. If we accept such arguments 
grave risk that those not versed in the intricacies of 
may tell 

and branch reform. 


we Tuli a 


conveyancing us that our practice is unreasonable 


and needs root 


Procedure 


XV—SERVICE OF PROCESS 
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There are a few minor administrative reforms, such as the 


transfer of the duty of registration, etc., from the clerk to 
the authority itself, which will be considered in another 
article. The question of vendors’ duty of disclosure will then 


important matter remaining for discussion. 


LG. 


be the only 


ABROAD: GRANTING AND 


REVIEWING LEAVE 


Tur procedure made available to litigants in this country by 


Ord. 11 of the Rules of the Supreme Court involves no contest 

fer partes in the initial stages. An affidavit complying with 
r. 4 is left, in the King’s Bench Division, with the masters’ 
ecretary, or in Chancery chambers, as the case may be, and 
the order if granted is drawn up. The order gives leave to 
ssue process for service or notice out of the jurisdiction. In 
appropriate cases the process to be issued may be a concurrent 
writ or criginating summons for service on a person out of 
the jurisdiction where that person is a necessary or proper 
party to an action properly brought against some other 
person duly served within the jurisdiction. Leave must be 


obtained before Ord. 2, r. 4). Service is of the writ 
itself if the defendant is a British subject, or is within the 
elsewhere an alien is not served with the 


Ord. 11, r. 6). Facilities are given 


issue 


British dominions 
writ, but with notice of it 


by later rules of the order for transmission of documents 
through diplomatic channels to certain countries, but 
independent agents must be employed in other cases. It 
should be borne in mind, as a practical matter, that no 


pplic ation under the order will be necessary if the proposed 
defendant has an English solicitor who will accept service and 
undertake to appear. It abroad which requires 
ulthorisation, not the fact that the proposed defendant has 
a foreigt Where a writ or originating 
otherwise than pursuant to Ord. 11, 
defendant or respondent as of an address outside England, 
Wales or the Berwick-on-Tweed, 
it the time of issue : ‘‘ Not for service out of the jurisdiction.”’ 


is service 
address. summons, 
describes a 


issued 


town of a note is endorsed 


The court's power thus to extend its territorial jurisdiction 
falls within one of 


is rigidly circumscribed. Only if the case 

the heads (a) to (#) in Ord. 11, r. 1, may the judge, or his 
deputy, the master, grant the necessary el Furnished 
with the facts and arguments of only one party, how clear 


in his mind must the judge be as to the existence of the cause 


of action and the fact that it falls within Ord. 11 What 
opportunity is there later for bringing his decision under 


review ? These questions indicate the particular tract of the 
subject illuminated by the House of Lords in Vitkovice Hori 
etc. v. Korner 1951) A.C. 869. 

But there is often a determined contest in service out of 


the jurisdiction cases. The contest arises when a defendant 
against whom a successful ex parte application has been made, 
to challenge 
His problem 
court without 
thereby fact he desires to dispute —the 
court’s power to entertain a suit against him. The 
resides in Ord. 12, r. 30. That rule puts a defendant at liberty 
before appearing, ‘ without obtaining an order to enter or 
entering a conditional appearance,” to apply by summons or 
notice of motion to set aside the service of the writ or to 
discharge the order authorising the The defendant 


having been served with the writ or notice, desires 
the court’s extension of its de facto jurisdictior 

bring 
admitting the 


is how to his contentions before the 
very 


answer 


SeETVICe. 


cannot usually apply once he has unconditionally appeared 


r the dispensation conferred 
immediately 


Ord. 70, r. 2), but notwithstanding 
within quotation marks in the 
it is permissible proper to enter a 
appearance to forestall a judgment in default. 
lhe leave of the master is required for entering a conditional 


by the 


] 
preceain 
pr Ih 


Wore ls 


sentence, and 


conditional 


appearance, and it is usually given on terms that it is to 
stand as wzconditional unless within, say, ten davs_ the 
defendant makes his application for setting aside, and 
succeeds. 

Now the affidavit in support of the ex parte application 
should make full and fair disclosure (The Hagen (1908) P. 189). 





Bloomfield v. Serenyi (1945) 2 All 
as an officer of the court to examine 


It is, said Scott, L.J., 

Ie. RR. 646, a solicitor’s duty 
with care the material put before him to ascertain definitely 
is. The affidavit is not served 
but can of course be inspected on the file by 
If the defendant applies to 
affidavits of his own, so 
1 one-sided story. But 


what his client’s real case 


with the writ, 
the defendant’s representatives. 
set aside he will almost certainly file 
that the matter longer 
though the ey is different, the functions of the court 
remain the The principles that govern the making 
to revoke it,” 
Those _ principles 
seem much more straightforward in the light of the recent 
House than formerly. When the ultimate 
has to deal directly with the R.S.C., its views 
quality of perspective, arising 
?) from the detachment 
procedural mysteries 


rests on 
idence 
same. 

must govern a decision says 


1951) <A.C., at 


of an order 
Lord Radcliffe p. 883. 
decision of the 
appellate court 
seem to unique 
(may we suggest with no disrespect 
tribunal can regard the 


p SSess a 


with which one 

of another. 
The key rule in the present case was r. 4 of Ord. 11. This 

requires that the affidavit supporting the ex parte application 


shall, inter alia, state the belief of the deponent (who may be 
anyone with knowledge of the facts) that the plaintiff has a 
good cause of action, and shall show the grounds on which 
the application is made. ‘‘ No such leave,’’ concludes the 
rule, ‘‘ shall be granted unless it shall be made sufficiently 
to appear to the court or a judge that the case is a propert 


one for service out of the jurisdiction under this order.” 


The head of r. 1 under which it was sought to say that the 
ithovice case was a proper one for service abroad was 
head being alleged that the defendants had committed 


a breach of contract by the non-payment of money which, 
according to the plaintiff, was payable in England. Rule I (¢ 
mp oe rs the court to permit service out of the jurisdiction 
tion brought in respect of a breach, committed within 
the jurisdiction, of a contract wherever mnie. 

1 the jurisdiction is discretionary in the court 
provided that the case is covered by one of the 
specified heads (a) to (hk). Could the higher courts then 
decision of Slade, J., on a matter within his own 
discretion ? They could not in normal circumstances have 
done so, but the learned judge had expressed himself as setting 
not of a discretion, but because 


Under r. 
or a judge, 


review the 


aside the order, in exercise 
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he was not satisfied that there had been any breach of contract 
within the jurisdiction. This was a conclusion of law 
subject to review. 

The importance of the recent decision of the House of 
Lords is that it establishes that there is only one test to be 
applied to the various factors going to make up a ground 
for granting an order under Ord. 11, r. 1. All the sub-rules 
could be analysed into at least two constituents: (a) there 
must be a tort, for instance (or a breach of contract), and 
()) that tort (or breach) must have been committed within the 
jurisdiction. Slade, J., had directed himself that since 
(a) would need to be proved strictly at the trial he need look 
for no more than a prima facie case of breach ; but that as to 
(J) its only relevance was as a basis for ordering service abroad, 
it would be of no importance at the trial, and the court 
must accordingly be satisfied before upholding the order for 
service abroad that the breach, if any, did occur within the 
jurisdiction. This unnecessarily complicated view of the 
judge’s task, though it had as a theoretical proposition 
attracted the majority of the Court of Appeal, found no 


AUCTIONEER’S DUTY AND AUTHORITY TO SIGN 
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champions among their lordships in the House. Lord Tucker, 
and he alone, did indeed say that the cogency of the evidence 
which is required to justify an order for leave to serve abroad 
may vary according as to whether the particular matte 
is or is not likely to be the subject of further investigation 
at the trial. But he disowned the proposition that there 
was more than one standard of proof, or indeed any question 
of proof at all at the interlocutory stage. The other noble 
and learned lords used the expression “ standard of proof,”’ 
but their speeches show that the applicant for an order fot 
service out of the jurisdiction need not “ satisfy ”’ the judge, 
so long as he makes it “ sufficiently appear’ that his case 
fulfils all the requirements of the appropriate paragraph 
of r.1. Lord Radcliffe suggested as a test that there should 
be “a strong case for argument ”’ on all points required to 
ground the application. Dealing, however, with the con 
struction of a rule adopting one form of words, it was not to be 
expected that their lordships would show themselves eaget 
to paraphrase it by another. The concluding words of r. 4 
as quoted above are still the last words on the subject. 


IF. J. 


MEMORANDUM 


A HOUSE has been knocked down at an auction to a bidder 
who gives his name and address, but refuses to sign anything 
or to pay the deposit until he has consulted his solicitors. 
He now refuses to go on with the purchase. The vendors 
are in a difficulty because there is no sufficient memorandum 
in writing yet to satisfy the requirements of s. 40 of the Law 
of Property Act, 1925. The auctioneer has been asked to 
sign a memorandum in his capacity as agent for the purchaser, 
but he refuses to do so, arguing that as the purchaser has 
withdrawn he, the auctioneer, has no further authority 
to sign anything as agent. This situation—and variations 
of it—are not at all uncommon. 

It is well known that the conclusion of a contract at an 
auction, and the position of the auctioneer in such conclusion, 
are matters subject to somewhat peculiar rules. In offering 
the goods for auction the auctioneer is not himself making 
an offer, but inviting those present themselves to make offers. 
Any such offer can be retracted before the fall of the hammer, 
provided the withdrawal is audible to the auctioneer, otherwise 
it is of no more effect than an intent kept within the breast 
of the offeror. The fall of the hammer signifies acceptance 
by the auctioneer (as agent for the vendor) of the last preceding 
bid and it concludes the contract. At this point the auctioneer 
ceases to be agent for the vendor only, and becomes agent 
for both parties. 

The authority conferred on the auctioneer by the vendor 
is obviously more deliberate than his authority from the 
purchaser. His authority from the former to sign a memo- 
randum can be exercised as soon as a binding contract has 
been concluded, and, it would appear, is not revocable by 
the vendor (Phillips v. Butler {1945} 2 All E.R. 258). 
Mrs. Butler put up certain properties for sale, and one was 
sold to Colonel Phillips. The two memoranda were duly 
signed by the auctioneer, but the plaintiff could not pay the 
deposit as he had forgotten his cheque book. Before the 
cheque arrived by post Mrs. Butler had told the auctioneer 
that his authority to exchange contracts and accept a deposit 
was withdrawn. When sued for specific performance she 
argued that the memorandum was invalid because there was 
an implied duty in the auctioneer to receive the deposit before 
signing. It was held that he was not subject to this condition 


and that his authority to sign was irrevocable once a contract 
had been concluded. 

The authority of the auctioneer as agent for the purchaser 
is said to be derived from the fact that the bidders “ announce 
their biddings loudly and particularly enough to be heard by 
the auctioneer,” and they do this, it is said, “that the 
auctioneer may write down their names opposite the lots ; 
therefore he writes the name by the authority of the purchaser 
and he is an agent for the purchaser’ (fer Mansfield, C.J., in 
Emmerson v. Heelis (1809), 2 Taunt. 38, 47). In fact this 
account bears very little relation to what occurs at many 
modern auctions, where the bidding may be by signs which 
are not detectable by the casual onlooker. Nevertheless, it is 
argued in Bell v. Balls {1897| 1 Ch. 663, at p. 671, that from 
these circumstances the auctioneer’s authority to sign for the 
purchaser exists only at the time of sale.‘ If the auctioneer 
were allowed to record the bidding at a later time evils might 
arise similar to those which the Statute of Irauds was 
intended to prevent.” In the latter case Balls thought the 
auctioneer had asked him to give a bid by way of “ puff.” 
When, however, he did bid the house was knocked down to 
him and he was asked to sign. He refused, saying he thought 
the auctioneer merely wanted a “ puff.”” A week later the 
auctioneer purported to sign a memorandum as Balls’ agent. 
It was held that at the time of signature his authority to sign 
had ceased. Stirling, J., said: “If in the present case the 
auctioneer had proceeded to sign the memorandum immedi 
ately on the conclusion of the auction I should have been 
slow to hold that to be beyond his power.”’ 

A similar rule applies when property is withdrawn unsold 
and subsequently sold privately. In those circumstances the 
peculiarrule making the auctioneer agent for the purchaser does 
not apply and a memorandum signed by him as such is 
worthless (Mews v. Carr (1856), 1 H. & N. 484). 

Of recent years the rule that signature must be made “‘at 
the sale’’ has been modified somewhat to “ such signature 
as can fairly be said to be part of the transaction of sale.” 
Thus, in Chaney v. Maclow {1929} 1 Ch. 461 (C.A.), the purchaser 
refused to sign because he found that one of the conditions of 
sale, which he had not previously noticed, made the purchaser of 
the property concerned liable for road charges. The auctioneer 
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wrote the purchaser’s name on the particulars and signed 
the memorandum after he had left the sale room and returned 
to his office, one and a half hours after the sale. The decision 
of Maugham, J., was upheld on appeal to the effect that he 
knew the purchaser was refusing to sign, but his signature 
nevertheless bound as it was fairly held to be a part of the 
transaction of sale, and he knew the purchaser’s objection 
was of no substance. “If, on the other hand, the defendant 
had come to Mr. Ewin at the end of the sale and had definitely 
denied having made the last bid and repudiated the contract, 
I doubt very much whether Mr. Ewin could safely have 
postponed signing the memorandum on behalf of the 
defendant.” 

The liability of an auctioneer who fails to sign or obtain 
the signature of a sufficient memorandum at a sale was 
discussed in Peirce v. Corf (1874), L.R.9 Q0.B. 210. — A horse 
was sold by auction to one Maguire, the defendant auctioneer 
putting his name in the sales ledger. This document was in 
no way connected with the catalogue and the conditions, 
and hence, when the purchaser repudiated, he was able to 
set up the Statute of Frauds against the plaintiff. The 
defendant was held liable in negligence, he being “ bound, 
as part of his duty, to take reasonable and proper care that the 
contract of sale was binding ”’ (per Blackburn, J.). Similarly, 
in Hibbert v. Bayley (1860), 2 F. & F. 48, an auctioneer was 
held liable in negligence for allowing a purchaser (who never 
came back) to go away to get the deposit before signing the 
memorandum. 

What is the position if the auctioneer refuses to sign the 
memorandum which would bind the vendor? In Rainbow v. 
Howkins {1904] 2 K.B. 322 the auctioneer by mistake 
sold for £15 a horse on which was a reserve of £25. He did 
not sign the vendor’s memorandum, the horse was at once 
put up for sale again and bought in at £18. It was leld that 
the claim was unenforceable by reason of s. 4 of the Sale of 
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Goods Act, 1893, and the auctioneer was not liable to the 
purchaser on breach of warranty of authority to sell, because 
he had in fact sold the horse to the purchaser—only the contract 
was not enforceable. The question of his liability for failing 


to sign a memorandum was not argued or decided. It was 
taken in McManus v. Fortescue {[1907| 2 K.B. 1. There the 
lots were all offered ‘“‘ subject to a reserve price.’’ The 


defendant knocked down a lot to the plaintiff for £85 and 
then, remembering there was a reserve of £200, refused to 
sign the vendor’s memorandum. It was held, however, at first 
instance and on appeal, that the auctioneer had no authority 
to sign a memorandum until a sale occurred at more than 
the reserve price. Similarly he was not liable on breach of 
warranty of authority because he had not warranted any power 
to sell below the reserve price. 

An auctioneer who signs a memorandum as agent for an 
unwilling purchaser should exercise care to ensure that he 
acts closely within his agency and that all is in order, as 
otherwise he may find his signature invalid. An example 
is seen in Van Praagh v. Everidge |1903| 1 Ch. 434. The pur- 
chaser repudiated his bid on the ground that he had bid for 
the property by mistake, and the auctioneer signed as his agent 
then and there. It was later found that, although the sale 
had been postponed from October 17th to November 18th, the 
date in the memorandum had not been altered nor had one 
of the conditions, which required that the engrossment of the 
conveyance be sent to the vendors’ solicitors four days before 
21st November, the original date for completion. It was held 
that the memorandum was defective in a material point. 

The legal position of the parties in the question posed in 
opening would thus seem to be that it is too‘late for the 
auctioneer to sign a memorandum on behalf of the purchaser, 
but he will be liable in negligence to the vendors for failing 
to sign promptly at the sale. 


G. H.C. ¥. 


INTENT IN CRUELTY AND CONSTRUCTIVE DESERTION 


By tradition English law adapts itself to changing social 
conditions by means of precedent, and when judicial opinion 
lags behind public opinion or is not unanimous the result is 
confusion and uncertainty. Nowhere is this more apparent 
than in matrimonial causes founded on cruelty or constructive 
desertion. 

The inference of an intent which is necessary to found 
a petition on either ground may have been relatively easy 
where the acts complained of consisted of physical violence 
between the spouses, but in these enlightened days when the 
acts complained of may be verbal or purely negative, the 
courts have found it less easy to infer an intent. In Simpson 
v. Simpson {1951} P. 320, in the Divisional Court, the 
President (Lord Merriman) attempted to rationalise previous 
decisions. 

“*Legal cruelty’ has been defined as conduct of such a 
character as to have caused danger to life, limb, or health 
(bodily or mental) or as to give rise to a reasonable appre- 
hension of such danger ’’ (Rayden, p. 80). There are thus 
two alternative elements constituting legal cruelty : (1) actual 
injury to health; or (2) reasonable apprehension of such 


injury. It is a question of intent against the other spouse, 


which underlies both elements, which has given rise to most 
difficulty in the courts. 

The courts have been concerned to find evidence of delibera- 
tion, malignity or intention before granting a decree on 
grounds of legal cruelty, but this tendency was corrected in 
Squire v. Squire |1949] P. 51. 


In that case an invalid wife 


made excessive demands on her husband, which included 
requiring him to read to her through the night, and otherwise 
prevented him from sleeping with the result that his health 
and efficiency as an army officer became impaired. He 
obtained a decree on grounds of cruelty by his wife, despite 
the absence of malignant motive against him. The principle 
applied was that she must be presumed to have intended the 
natural and probable consequences of her acts. 

On the other hand where there is no intent, presumptive 
or otherwise, to injure, the acts are not to be regarded as 
cruelty unless they are proved to cause injury to health. 
Thus, in Kaslefsky v. Kaslefsky {1951) P. 38, the Court of 
Appeal held that a wife’s action in (a) refusing her husband 
marital intercourse without good reason, (/) neglecting him in 
the home, and (c) neglecting the child of the marriage, did 
not amount to cruelty, but was a defect of ner character and 
temperament. It was a marriage which the court admitted 
had broken down, and would have been better dissolved, 
but to accede to the husband’s petition would be opening 
the door to divorce for incompatibility of temperament. 

The effect of a spouse’s manifestation of character in relation 
to the principle that a person must be presumed to intend 
the natural and probable consequences of his acts was con- 
sidered by Lord Merriman in Simpson v. Simpson, supra. 
In that case the allegations of the wife against her husband 
were, generally speaking, stinginess, lack of affection and 
attention, callous indifference, taciturnity and _ selfishness. 
For the wife it was said that this was a course of conduct 
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calculated to break her spirit thereby endangering her mental 
health or at least causing reasonable apprehension of such 
danger. On behalf of the husband it was contended that this 
was nothing more than the development and manifestation 
of his character acting, so to speak, in its own sphere. In 
finding for the wife the President said (at p. 335) that 
“although it may be said that it was a manifestation of his 
own character or temperament, it should be held to be ‘ aimed 
at the wife,’ and that he should be ‘ taken to have intended 
the apprehended danger to her mental health’.’’ At the same 
time he associated himself with the observations of the 
Master of the Rolls in the unreported case of Allen v. Allen 
(ist February, 1951) on the dangers ‘in trying to formulate 
principles of law out of particular circumstances in particular 
cases, and then treating those principles of law as being, so 
to speak, explanations or riders to the actual statutory 
language ’’ (p. 328). 

While such judicial reluctance is to be respected, it will be 
of little consolation to spouses or their advisers. Simpson v. 
Simpson, supra, was stated to be a borderline case, and it is 
submitted that on the element of intent it affords little 
guidance to prospective matrimonial litigants as to whether 
their cases will fall on the Squire v. Squire or Kaslefsky v. 
Kaslefsky side of the border. Where actual injury to the 
health of the other spouse is an alternative factor, the position 
is also unsatisfactory, as a physically tough spouse may 
withstand a greater degree of cruelty than a more sensitive 
one and yet have no redress in the courts. 

Although the case of Simpson v. Simpson was an appeal 
to the Divisional Court on grounds of cruelty, the President 
took the opportunity of reviewing the recent decisions on 
constructive desertion. The existence of a specific intent 
to bring the married life to an end as shown in the conduct 
which causes its termination is the essence of constructive 
desertion. In Hosegood v. Hosegood (1950), 66 T.L.R. (Pt. I) 
735, Denning, L.J., analysed the two schools of thought on 
the subject (p. 738). Both schools of thought agree that the 
intent is a necessary element, and that such an intent may be 
inferred from conduct, but the first school of thought main- 
tains that such an inference may be negatived by evidence to 
the contrary (Boyd v. Boyd (1938), 55 T.L.R. 3, followed in 
Hosegood v. Hosegood, supra). |The second school of thought 
maintains that a spouse is presumed to intend the natural 
consequences of his or her acts, and if a husband’s conduct 
is so bad that the wife is forced to leave, he must be presumed 
to have that intention however much he may desire her to 
remain (Sickert v. Sickert {1899} P. 278; Edwards v. 
Edwards |1948| P. 268). Thus the two schools of thought 
differ where there is direct evidence which contradicts the 
intent, the one saying that this destroys the inference, the 
other that it does not. 

In Hosegood v. Hosegood, Denning, L.J., followed the first 
school of thought. In that case a wife refused to live where 
her husband was from time to time stationed and went to 
live with her mother. Under the strain imposed on him, 
quarrels broke out between them, the wife insisted on periods 
of separation and finally refused to live with him at all. 
It was held there had been no constructive desertion of the 
wife by the husband as his conduct, to which she had conduced 
by her neglect of him, was not such as to justify her refusal 
to live with him, there being clear evidence that he did not 
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want to break up the married life. Denning, L.J., criticised 
Edwards v. Edwards, supra, and approved Boyd v. Boyd, 
supra, Where a husband who had committed an indecent 
assault on a thirteen-year-old girl, in consequence of which 
his wife left him, was held not guilty of constructive desertion 
as there was no evidence that he ceased to want to live with 
her. He also purported to rely on Buchler v. Buchler (1947 
P. 25, where there was held to be no constructive desertion 
of a wife by a husband who associated with a farm hand, 
conduct which could not be said to have driven her away ; 
he quoted with approval Lord Greene, M.R. (at pp. 29-30) : 
“In constructive desertion the spouses must be shown to 
have been guilty of conduct equivalent to driving the other 
spouse away. A wish to drive the other away unaccompanied 
by conduct is ineffective, but conduct without any expressed 
wish may enable a court to grant a decree as the necessary 
intention is inferred.”’ 

The supremacy of the view that an inference of an intent 
to break up a marriage may be negatived by direct evidence 
to the contrary was short-lived. In Simpson v. Simpson, 
Lord Merriman disapproved Boyd v. Boyd and _ followed 
Edwards v. Edwards—a decision of the Divisional Court in 
which he had participated and judicially approved prior to 
Hosegood v. Hosegood, a fact ignored by Denning, L.J. The 
conclusion reached by the President was an affirmation of 
the principles in Buchler v. Buchler, by which he felt he would 
have been bound; he quoted, with approval, Asquith, L.J. 
(at pp. 45-46), “In the first place it is common ground 
and a commonplace—that the spouse wlfo leaves the matri- 
monial roof is not necessarily the deserter. Constructively, 
the deserter may be the party who remains behind, if that 
party has been guilty of conduct which justifies the other 
party leaving. Secondly, to afford such justification, the 
conduct of the party staying on need not have amounted 
to a matrimonial offence, such as cruelty or adultery. But, 
thirdly, it must exceed in gravity such behaviour, vexatious 
and trying though it may be, as every spouse bargains to 
endure ‘ for better for worse.’ The ordinary wear and tear 
of conjugal life does not in itself suffice.”’ In other words, 
as between cruelty and constructive desertion, the latter 
may, in certain circumstances, be the lesser offence of the 
two, but both involve conjugal ill-treatment of a serious kind 
(p. 331). He doubted “ whether there really are two schools 
of thought about the application of the doctrine that a man 
must be taken to intend the natural consequences of his own 
conduct and whether any court has regarded it as an 
irrebuttable presumption of law ”’ (p. 332). 

Thus, if Simpson v. Simpson disposes of one of the two 
schools of thought regarding intent, it still leaves uncertain 
the nature of the conduct, within the definition of legal 
cruelty stated above, which is required to found a petition 
on grounds of constructive desertion or cruelty, as the prin- 
ciples of Buchler v. Buchler which it affirms are framed in 
sufficiently general terms to be capable of differing judicial 
interpretation. One may, therefore, respectfully concur in 
the hope of the President in Simpson v. Simpson that the 
full Court of Appeal will consider anew the whole question 
of cruelty and constructive desertion. It is also to be hoped 
that the matter will be fully considered by the Royal 
Commission investigating the law of marriage and divorce. 


R. M. H. 
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A Conveyancer’s Diary 


THE COVENANT 


and the 





THERE is a no-man’s land between this “ Diary ” 
territory of my literary neighbour, the contributor of the 
‘Landlord and Tenant Notebook.” I need not, therefore, 
apologise to him for taking up a case which he dealt with 
some months ago (see 95 Sot. J. 133) and using it as a text 
for a few observations on the matters which should be taken 
into account in drafting a lessee’s covenant not to assign, 
especially as the point of view from which I write is different 
from that of the earlier article on this case: my object is 
not so much to consider the precise effect of different forms of 
words in this connection as to suggest that the aim of the 
draftsman should in the case of this particular covenant be a 
rigid simplicity. 

The case which has prompted this allocution is Re Smith’s 
Lease 1951) 1 All E.R. 346. A seven-year lease of a London 
flat contained a covenant on the part of the lessee to the 
effect (so far as material) that the lessee 

“Will not at any time assign underlet or part with 
the possession of the said premises or any part thereof for 
all or any part of the tenancy hereby created to any person 
of colour (such prohibition against a person of colour 
being absolute) nor without the previous consent of the 


lessor to any other person whomsoever such consent 
however in the case of any assignment .. . to any person 
other than a person of colour not to be unreasonably 


withheld . . . Provided always that any refusal by the lessor 
to consent to any particular assignment shall not be 
deemed to be an unreasonable withholding of consent by 
reason only that the lessor at the time of intimating such 
refusal may offer to accept from the lessee a surrender of 
the tenancy hereby created and in the event of any such 
offer being made by the lessor the lessee will within three 
calendar months after receiving such offer either withdraw 
her application for the lessor’s consent to assign . . . or shall 
surrender to the lessor the tenancy hereby created . . .”’ 

The lessee asked for the lessor’s consent to assign to a 
named person. The lessor refused his consent but offered, 
in accordance with the covenant, to accept a surrender of 
the lease. The lessee then applied to the court to have it 
determined whether, in the circumstances, the lessor’s refusal 
was unreasonable and whether, notwithstanding such refusal, 
the lessee without the lessor’s consent was entitled to make 
the proposed assignment. 


It was clear that apart from the provisions of s. 19 (1) 
of the Landlord and Tenant Act, 1927, the lessor was entitled 
to make the refusal and offer which he had made, and the 
real question in dispute, therefore, was whether, and if so 
to what extent, the effect of the covenant was modified by 
s. 19 (1). This subsection provides (inter alia) that in all 
leases containing a covenant, condition or agreement against 
assigning, underletting, charging or parting with the possession 
of demised premises, or any part thereof, without licence or 
consent, such covenant, condition or agreement shall, not- 
withstanding any express provision to the contrary, be 
deemed to be subject to a proviso to the effect that such 
licence or consent is not to be unreasonably withheld. The 
lessor, by the insertion of the covenant in question, had 
attempted to curtail the operation of this provision, and 
Roxburgh, J., held that he was not entitled to do so: “If it 


were possible for the parties to stipulate in the lease that 
certain things should not be deemed to be unreasonable, 
they could surely stipulate that nothing should be deemed 
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NOT TO ASSIGN 


to be unreasonable, and that would be a complete stultifica- 
tion of the Act ” (1951) 1 All E.R., at p. 348). The learned 
judge also held that the matter was concluded against the 
lessor by authority, and cited two cases which in his judgment 
had that result—Balfour v. Kensington Gardens Mansions, Ltd. 
(1932), 49 T.L.R. 29, and Creery v. Summersell & Flowerdei 
& Co. 1949) Ch. 751. Readers who are interested to compare 
the effect of the addition of various forms of proviso to a 
covenant against assignment will doubtless refer to these 
cases, but their details are not germane to the point which 
I wish to make. Another way of looking at the problem 
which arose in Re Smith’s Lease is this: s. 19 (1) expressly 
forbids ‘‘ contracting out ’’ in any case to which this provision 
applies; the provision applied here, and the covenant in 
question, or that part of it on which the lessor relied, was 
therefore ineffective. 

This decision may usefully be compared with that of 
the Court of Appeal in Moat v. Martin 1950) 1 K.B. 175, 
which, as “ R.B.” pointed out in his article on Re Smith's 
Lease, was not mentioned in the latter case, because it was 
unnecessary to mention it, but which is most interesting 
because of certain dicta it contains on the scope and effect 
of s. 19 (1) of the 1927 Act. The covenant in the lease which 
came under consideration in this case was “ not to assign 
underlet or part with possession of the demised premises or 
any part thereof without the consent in writing of the landlord 
such consent will not be withheld in the case of a respectable 
and responsible person.”’ It was held that the consent of the 
landlord to a proposed assignment in favour of a respectable 
and responsible person was not necessary, for this reason : 
the covenant could be construed in two ways, viz., either as 
including a positive covenant by the landlord not to withhold 
his consent in the case of a proposed assignment to certain 
categories of people, or the words “ such consent will not be 
withheld ”’ could be construed as cutting down the tenant’s 
obligation to obtain consent so as to make it inapplicable 
in the case of a proposed assignment to a respectable and 
responsible person, i.e., that in the case of such an assignment 
there was no covenant by the tenant not to assign without 
Either way, the tenant could, in the circum- 
stances, without the landlord’s consent, because 
there was no effective covenant to prevent him doing so, 
and, that being so, s. 19 (1) of the 1927 Act, which applies 
only in the case of covenants not to assign without the licence 
or consent of the lessor, had no application. 


consent at all. 


assign 


Here is the pointer to the solution of most of the draftsman’s 
difficulties in connection with this covenant, but before 
considering the lesson which these cases teach us there is 
another matter of no little importance which requires atten- 
tion. In the course of his judgment in Moat v. Martin the 
Master of the Rolls said (1950) 1 K.B., at pp. 178-179): “‘All 
persons conversant with this type of case will appreciate 
that the’ (‘covenant in question) “ departs from the more 
usual provision, one might almost say the common-form 
provision, which, making perhaps a virtue of necessity, 
follows the words of the Landlord and Tenant Act, 1927, 
‘such consent not to be unreasonably withheld 
Here the 
provision is much more positive in the tenant’s favour, 
be withheld ’ With respect, 
’ about this type of covenant 


by saying 
in the case of a respectable and responsible person.’ 
‘such consent will not id 
there is little ‘‘ common-form ’ 
as it appears in books of precedents, even respectable and 
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responsible books of precedents. There is no uniformity even 


within the covers of a single book, as, for example, in 


Prideaux’s Precedents in Conveyancing, where one finds the 


following variations: (i) “not to assign... without the written 


consent of the lessor (previously obtained) but such consent 
shall not be unreasonably withheld ”’ (24th ed., Vol. 2, p. 130) ; 


(ii) ““... nor to assign ... without the previous written consent 


of the landlord, unless such consent shall be unreasonably 


withheld ”’ (bid., p. 156) ; (iii) “ not to assign... without the 
previous written consent of the lessor (such consent not to be 
unreasonably withheld) . . .”’ (did., pp. 159-60). Of these, 
(i) is the most interesting, since it does expressly what it 
was sought to argue that the covenant in Moat v. Martin 
did by implication, viz., import the word “ unreasonably ”’ 
into the provision as to the withholding of consent ; and 
(ii) is also an interesting variation, of somewhat uncertain 
eflect. 

The draftsman who wishes to spare his client litigation 
will not, therefore, necessarily realise his wish by copying 
precedents of this common (though not common-form) 
covenant from the books, even if his client does not require 
some elaboration of the covenant to meet some special desires 
of his own. The danger of embroidering a covenant not to 
assign with provisions for the surrender of the lease should 


be clear from Re Smith’s Lease. What then is the solution ? 


Landlord and Tenant Notebook 
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There is nothing revolutionary about that which I recom- 
mend. The Landlord and Tenant Act, 1927, applies only to 


covenants not to assign without the landlord’s licence or 
consent. It has no operation where the landlord’s consent 
is unnecessary because either the covenant is an absolute 
one, or the covenant, on construction, is found (as in Moat v. 
Martin) to be the equivalent of an absolute covenant. There 
is little difficulty, in the conditions of the estate market 
prevailing to-day, in persuading a tenant to accept a lease 
or tenancy agreement incorporating an absolute covenant 
or stipulation against assignment, at any rate where the term 
is a short term. Such a covenant does all that a landlord 
usually requires. If cases like Re Smith’s Lease and Moat v. 
Martin are any guide it gives him possession of the premises 
if the tenant wants to go out of possession and the opportunity 
to accept or refuse a new tenant on his own terms, and if the 
tenant should wish to pass the benefit of his tenancy to 
another and the landlord is agreeable, the equivalent of an 
assignment of the remainder of the term can be effected by a 
novation of the original contract. I believe it is the un- 
founded notion that s. 19 (1) of the 1927 Act affects all 
covenants against assignment, which has up till now made 
the appearance of an absolute covenant something of a rarity, 
but the limited application of that provision is absolutely 
clear, and there is no reason why advantage should not be 


taken of that fact. 
"A 3<, 


FORFEITURE OF AGRICULTURAL HOLDINGS 


It is, perhaps, not surprising that the series of Agricultural 
Holdings Acts passed at intervals during the last seventy 
years or so, each conferring greater benefits on tenants than 
its predecessor, has had a somewhat demoralising effect on 
landlords. The statute now in force, the Agricultural Holdings 
Act, 1948, has even been described as one which replaces the 
squire by the Government. As regards security of tenure 
in particular, the position of the tenant has been so 
strengthened as to bring about something like an inferiority 
complex in the psychology of many a landlord, the view 
often being held that it is hopeless in any circumstances to 
try to recover possession while the grantee of the tenancy 
is alive. 

In these circumstances it may be useful that 
there is nothing in the Act of 1948 to prevent a landlord from 
exercising a right of re-entry on breach of covenant (or rent 
default) in so far as that remedy is available to any landlord ; 
indeed, it may be in point to observe that the Act itself shows 
that the Legislature has not seen fit to frown upon the remedy : 
s. 5 and Sched. I, providing for the reduction of agreements to 
writing, give nine “ matters for which provision is to be made 
in written tenancy agreements’; No. 9 is “ A power for the 
landlord to re-enter on the holding in the event of the tenant 
not performing his obligations under the agreement”; and 
the result being that if there is a tenancy agreement without 
a forfeiture clause, the landlord can have one added. 

My next observations are (i) that the Act 
“termination ’ in relation to a tenancy,” and (ii) that the 
meaning given is “ the cesser of the contract of tenancy by 
reason of effluxion of time or from any other cause.” It isa 
little unusual for a statute to define such an expression as 
“ termination,” and it might be observed that effluxion of 
time in itself is just one of those things which cannot terminate 
a tenancy within the Act; but it is the “ from any other 
cause’ that is important, as this clearly brings forfeiture 
within the scope of the expression. 


to recall 


defines 


It is, however, when we come to ask ourselves why this 
statute should give the meaning of termination, in relation to 
a tenancy, that we come across difficulties in connection with 
forfeiture. The substantive provisions alone may not reveal 
the difficulties: termination is a condition precedent to 
rights to compensation for improvements, old and new, 
long-term and short-term, and also to the landlord’s right to 
compensation for dilapidation or deterioration; it also 
figures in the provisions governing the right of the tenant to 
remove fixtures and buildings. I will deal with the last- 
mentioned later; as regards compensation, examination of 
the machinery by ,which it is to be recovered, and of the 
restrictions on forfeiture imposed by the Common Law Pro- 
cedure Act, 1852, ss. 211, 212, and by the Law of Property 
Act, 1925, s. 46, shows that the landlord’s course is not always 
clear. 

3y the Agricultural Holdings Act, 1948, s. 70, any claim 
arising under the Act or any agreement or custom and so 
arising on the termination of the tenancy must be decided by 
arbitration ; and notice of intention to make the claim (which 
notice must specify the nature of the claim) must be served 
on the other party before the expiration of two months from 
the termination of the tenancy. 

The Law of Property Act, 1925, s. 146, provides in effect 
that unless a landlord exercising a right of re-entry on for- 
feiture (not based on rent default) serves a notice on his 
tenant telling him what condition he has broken and calling 
upon him to remedy it and compensate the landlord for it 
in money, he may not re-enter at all; and when he does 
serve the notice the tenant may ask for relief against for- 
feiture. Reported judicial interpretations have shown that 
it is not necessary to demand remedying if the breach cannot 
be remedied, or to ask for damages if the landlord does not 
want them; but service of a notice is necessary, and pro- 
ceedings for possession are necessary if the tenant does 
not go of his own accord; and if he stays and denies the 
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breach and claims relief, or admits it and claims relief, time 
must elapse. 

And as that time may well exceed two months, the question 
whether, and if so when, a tenancy terminates in such 
circumstances becomes important. 

Statutory relief against forfeiture regularised the position 
which obtained when it was the function of Equity to decide 
whether or not a landlord should be allowed to enforce his 
rights. There has been a distinction of sorts between relief 
in the case of rent default and relief in other cases; when 
Parliament turned its attention to forfeiture against non- 
payment of rent, it recognised a further important difference, 
for a tenant might act either before or after judgment and 
execution, and in the latter case the Court of Chancery, 
if it decided to relieve, ordered the landlord to grant a new 
lease. The Landlord and Tenant Act, 1730, s. 4, and the 
Common Law Procedure Act, 1852, s. 212, which replaced it, 
recognised this difference when, providing for cases in which 
relief was granted in equity, they said that the tenant should 
“have, hold and enjoy the demised lands, according to the 
lease thereof made, without any new lease.”” Dendy v. 
Evans (1910) 1 K.B. 263 (C.A.) showed that an order for 
relief “restored” the lease “as if it had never become 
forfeited.”’ It is safe to assume that if the result of forfeiture 
proceedings against an agricultural tenant (otherwise than 
for rent default) is a grant of relief, neither he nor his landlord 
can have cause to regret failure to serve notices pursuant to 
s. 70 of the Act of 1948. 

But suppose that relief be refused? There is nothing 
in the Common Law Procedure Act, 1852, in the Law of 
Property Act, 1925, s. 146, or in Dendy v. Evans, supra, 
or in Gray v. Bonsall \1904|) 1 K.B. 601 (C.A.) (which was 
to a like effect), to say that termination of the tenancy is 
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postponed till judgment is delivered ; indeed, the tenancy 
“is treated as never having been forfeited at all’ in Cozens 
Hardy, M.R.’s judgment in the former, as well as the language 
of s. 212 of the Act of 1852, which suggests that what happens 
when relief is granted is resuscitation with retrospective 
effect rather than revival after suspended animation. When it 
is refused, the lease remains dead, as it became when the 
landlord, having elected to avail himself of his right of re- 
entry, conveyed his decision to the tenant; at the latest, 
when he issued the writ, which is an irrevocable election 
(Serjeant v. Nash (1903) 2 K.B. 304 (C.A.)). It follows that, 
once the election is made and communicated, both parties 
should set about serving notices of any claims they may 
have “ just incase.”” The tenant can do this without prejudice 
to his claim for relief if it be found that forfeiture had been 
incurred ; the landlord, who, as the recent case of Gulliver v. 
Catt {1952} 1 All E.R. 97 (C.A.), has shown, must now pro- 
ceed by arbitration when claiming dilapidations, etc., will 
merely be acting consistently. But in many cases it may be 
advisable to defer appointing an arbitrator till the forfeiture 
proceedings have been decided. 

As regards fixtures, the effect appears to be as follows. 
At common law, a tenant loses any right he may have to 
remove fixtures if the lease be forfeited. The Agricultural 
Holdings Act, 1948, s. 13, makes fixtures, and buildings 
for which no compensation can be claimed (neither having 
been affixed or built in pursuance of an obligation), remov- 
able provided that a month's notice of intention to remove 
is given, and this must be given at least one month before 
the termination of the tenancy. Possibly a casus omissus ; 
but it follows that unless notice be served in intelligent 
anticipation, the tenant will lose otherwise removable fixtures 
just as he would at common law. 


PRACTICAL CONVEYANCING—XLIII 


EXECUTION OF DEEDS 

FoR many years the practice adopted on execution of a 
deed has varied greatly. On the one hand many solicitors 
have borne in mind the accepted rule that “‘ some act must 
be done ‘ with the intention of sealing’ ’’ (Norton on Deeds, 
2nd ed., p. 8): Consequently, they have requested clients 
to place a finger on the seal and, very often, to repeat the 
words ‘‘ I deliver this as my act and deed ”’ (or similar words). 
On the other hand some solicitors have accepted the reluctance 
of many laymen to carry out what they regard as meaningless 
formalities and so have merely requested signature opposite 
the seal. The tendency towards informality has received 
strong support from the recent judgment of Danckwerts, J., 
in Stromdale and Ball, Lid. v. Burden {1952} 1 All E.R. 59. 

In that case the defendant let premises to D and R for 
three years. Later a deed was executed between the defen- 
dant of the first part, D and R of the second part, and the 
directors of the plaintiff company, as sureties, of the third 
part, whereby the defendant granted to D and R licence to 
assign the tenancy to the plaintiff company. The deed also 
granted an option to the plaintiff company to purchase the 
defendant’s interest in the premises. The plaintiff company 
gave notice of intention to exercise the option and, on the 
defendant refusing to proceed, sued for specific performance. 
The main problem in the case arose from the fact that the 
plaintiff company was not itself a party to the deed granting 
the option. 

It will be remembered that the Law of Property Act, 
1925, s. 56 (1), provides that a person may take the benefit 
of any condition covenant or agreement respecting land 
although he may not be named as a party to the conveyance 
or other instrument. Before a person can enforce a covenant 
under this subsection, however, he must be ‘‘ a person who 


falls within the scope and benefit of the covenant according 
to the true construction of the document in question 
(Greene, M.R., in White v. Bijou Mansions, Ltd. |1938 
Ch. 351). On these grounds it was decided that the option 
to purchase was an “ ’ within 
s. 56 (1) and, as the object was Clearly to enable the pl untill 
company to purchase the defendant's interest, the plaintift 
company could enforce the option although not a party to 
the deed. 

Apparently, the defendant also took the point that she 
merely signed the document and never did any act amounting 
to sealing. Danckwerts, J., said that the evidence was very 
vague as to whether the wafer seal was on the document 
when she signed it, but he thought it unlikely that it was 
not. If it was there when she signed it seemed to him that 
the document was effectively executed as a deed. 


agreement . respecting land 


+ 


The learned judge quoted the old rule that some act must 
be done with the intention of sealing. He then pointed out 
that before 1926 signature was not essential although it had 
become of importance with the spread of education. The 
most interesting part of his judgment is as_ follows 
“Meticulous persons executing a deed may still place thei 
finger on the wax seal or wafer on the document, but it 
appears to me that at the present day if a party signs a docu 
ment bearing wax or wafer or other indication of a seal 
with the intention of executing the document as a deed, 
that is sufficient adoption or recognition of the seal to amount 
to due execution as a deed. Further, in the present case 
there is no doubt that, when the document was sent by the 
defendant’s solicitors to the solicitors of the plaintiff company, 
it bore the description: ‘ deed of licence,’ and also stated 
‘This deed witnesseth.’ It stated that the parties to it 
had thereunto ‘ set their hands and seals,’ it bore a red wafer 
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seal opposite the defendant’s signature, and it was attested 
by her solicitors’ clerk, who stated that it was signed, sealed 
and delivered by the defendant. I am unable to see how the 
defendant can now be allowed to say that she did not seal 
the document and execute it as a deed. It seems to me the 
clearest case of estoppel possible. 

Thus, there are two essential points. Kirst, signing a 
document bearing wax or a wafer with the intention of 
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executing it as a deed is a sufficient recognition of the seal. 
Secondly, the usual wording of attestation clauses, etc., gives 
rise to estoppel. As the findings of fact were not very cleat 
it may be that one should regard these remarks of 
Danckwerts, J., as obiter dicta. However that may be they 
show clearly the arguments which can be used by members 
of the informal school of thought and so one can expect thi 
old forms to be used more rarely in the future. 


7.tec8: 


HERE AND THERE 


WESTMINSTER FEEDING HABITS 
I HOPE it is not a breach of privilege to provide a modest 
guide to the arrangements evolved by Parliamentary bounty 
and the wise old british way of life for feeding the lawyers 
whom the cross-currents of litigation may carry into the 
Palace of Westminster. The rough but, on the whole, 
ready simplicity of the Law Courts crypt with its easy classi- 
fications they know well enough, but the Houses of Parliament 
are sui generis, and for those whose practice takes that par- 
ticular turn unexpectedly a word of preparation may come 
in handy. It may be a private Bill before a Parliamentary 
Committee or an appeal to the House of Lords, or you may 
just drift in, hungry and hopeful, from the Judicial Committee 
over the way up Whitehall. Formerly each class of work 
carried its own special, and sometimes peculiar, eating habits. 
In the fabulous golden age of the private Bill when local 
authorities and public utility companies in one solid mob 
of mayors, town councillors, town clerks, directors, speculators, 
borough surveyors, mining, engineering and water experts 
jostled their way through the procedure, session after session, 
the Parliamentary Bar had little time for formalities and 
(in working hours, at any rate) less for food.  ( onsequently, 
the Committees sat right through the day without adjourn- 
ment but, lest mind and body might flag, some provision had 
to be made and towards luncheon time a sort of picnic would 
develop. Examinations and cross-examinations would pro- 
ceed, plans would be discussed, between mouthfuls of ham, 
mastication of sandwiches, draughts of beer and sips of 
sherry. The Judicial Committee people refreshed themselves 
more sedately and at leisure with a meal ordered and sent in 
from a neighbouring restaurant. Those engaged before the 
House of Lords had the same entrée to the peers’ dining-room 
as officers of the House. 
MIND YOUR STEP 

Now all that is changed. The Parliamentary Committees 
are no longer the Tom Tiddler’s ground they once were. 
Their Bar, whose only anxiety used once to be to 
remember how many hearings they had running simultaneously 
and what client exactly they were appearing for and where 
at any given minute, now subsist, for the most part, on a 
meagre diet of boundaries and water, and have leisure enough 
for whatever pleasures of the table a luncheon adjournment 
may offer. During the war when the Judicial Committee 
was blown out of the Treasury building and into the Houses 
of Parliament, those engaged before it acquired the habit 
of eating there and have never bothered to lose it, though 
they have long been back in their old quarters. It was 
probably owing to this double influx that the peers (fearful 
of finding themselves in a minority in their own territory) 
eventually closed their dining room to all the legal strangers. 
The alternative arrangements seem to astonish no one. It’s 
all part of the English habit of slipping out of formality 
and even pageantry, quite without warning, and landing 
unsurprised and unembarrassed in everyday life with a 


vengeance. The judge finds himself riding home on_ the 
bus next to the individual he has just let out on bail. The 
ex-Lord Chancellor moves from the Palace of Westminster 
into a council flat. Leading counsel in full-bottomed wig 
and silk gown bows to their lordships of appeal and goes otf 
in search of food. Follow him respectfully and curiously. 
Yes, down the stairs, and out into the courtyard and across it. 
What a pity it is raining. That’s the door. You can tell 
it by the dust-bin outside. Mind the old boxes and _ the 
“returned empties ’’ just inside. Now through those swing 
doors. Sharp left turn. Hullo, pussy! This smugly obese 
feline on the table eating out of a tin plate is the kitchen cat. 
Yes, that’s the open kitchen door ahead but you don’t go 
through. Sharp right, sharp left. The iron bars at the end 
of this corridor do remind one rather of the Old Bailey cells, 
but there’s rather a funny little bar here which, if it had 
windows, might easily belong to a country pub. Now right 
through this saloon bar lounge, and counsel disappear through 
a door beyond. Solicitors may not follow; the counsels’ room 
holds only a dozen to a score at the tightest squeeze and ther 
may easily not be seats for all of them anyway. but th 
waitress is kind and she may lay you a table in the corridor 
outside if you ask her nicely. Or, if you'd rather eat in a 
room than in a passage-way there’s a little one opposite 
the country pub bar where you can try your luck by self 
service at the kitchen hatch. Or, if you can find your way 
through the building (and it’s more complex even than the 
Law Courts), you may hit on a general cafeteria affair wher 
there are plates of cold protein, buns and coffee. 


THIS ONE’S ON ME 


THERE is, as a matter of fact, another possibility, but that was 
hit on by accident only this week by four solicitors from 
Scotland. Wandering, rather bewildered, down an unfamiliar 
corridor, they asked for the dining-room and an attendant 
immediately begdn to shepherd them into an unexpectedly 
spacious and magnificent apartment. They expressed 
doubts but the more self-conscious they looked the more 
hospitably were they pressed on till they found themselves 
sitting with some thirty other persons at a table d’hote. 
Gradually it dawned on them that it was a party of con- 
stituents being entertained to luncheon by a Home Counties 
M.P. They didn’t put up their hands for the forthcoming 
tour to Big Ben and slipped out unobtrusively at the end, 
but it was a great find, as practical as the discovery that 
‘No Exit ’ on the Underground always means the shortest 
way to where you want to go. It’s odd how easy it Is to pass 
in a crowd. A couple of years ago a member of the Bar ol 
great charm but no outstanding eminence in practice was 
leaving Westminster Abbey after the annual legal ceremony 
and innocently tagged on in the wake of some others moving 
with purpose he knew not whither. Before he knew wher 
he was the Lord Chancellor was shaking him by the hand and 
saving how delightful it was to see him. He'd joined the 
“ breakfast ’’ queue. 
RICHARD Ror, 





Mr. G. I. Carr, solicitor, of Ripley, near Harrogate, formerly 
of Brighton, left 43,974 (43,807 net). 


Mr. N. K. Sworder, solicitor, formerly Kegistrar of Watford 


County Court, left £67,775. 


Mr. W.C. H. Tylor, retired solicitor, of Eastbourne, left £21 04] 
(£20,704 net). 

Mr. H. I. Wilson, retired solicitor, of St. Mawes, Cornwall, 
formerly of Preston, left £67,855 (£67,411 net). 
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NOTES OF CASES 


CHANCERY DIVISION 


BANKRUPTCY : SOLICITOR : CLIENTS’ ACCOUNT: 
STOP ORDER 
In re A Solicitor (1951 M. No. 234) 
Roxburgh, J. 13th December, 1951 
Adjourned summons. 


The debtor, a solicitor, had three banking accounts at a 
particular bank. One of them was an account for clients’ 
money established in accordance with the Solicitors Act, 1933, 
s. 1, and the Solicitors’ Accounts Rules, 1945. On 7th February, 
1951, the solicitor was adjudicated bankrupt; on that day 
there was a large amount of money to the credit of the clients’ 
account while the other two accounts were overdrawn. On 
6th March, 1951, The Law Society obtained a stop order on all 
the banking accounts in pursuance of the Solicitors Act, 1941, 
Sched. I, para. 5, which provides that in certain circumstances 
the Council of The Law Society may apply to the High Court 
for an order, and the court may on such application make an 
order, that no payment shall be made without the leave of the 
court by any banker named in the order out of any banking 
account in the name of such solicitor or his firm. By the present 
summons the trustee in bankruptcy asked for an order that 
the stop order be removed and the bank be at liberty to pay the 
moneys in the clients’ account to the trustee (whose intention 
it was to pay over the moneys to the creditors entitled thereto). 

ROXBURGH, J., said that the summons raised two separate 
questions. One was procedural, viz.: What was the proper 
way of getting a stop order removed ?-—but in limine arose the 
important question : What was the nature of the clients’ account 

in other words, what happened to a clients’ account on the 
bankruptcy of a solicitor? Under the Bankruptcy Act, 1914, 
ss. 18 (1) and 38, only property of the bankrupt vested in the 
trustee ; ‘‘ accounts at banks for clients’ moneys ’’ within the 
Solicitors Act, 1933, s. 1, were not accounts for solicitors’ moneys, 
nor mixed accounts for solicitors’ and clients’ moneys ; such 
accounts were held by the bankrupt on trust for another person 
within the meaning of the Bankruptcy Act, 1914, s. 38 (1), and, 
accordingly, did not vest in the trustee in bankruptcy under 
s. 18 of that Act. There was no express statutory provision 
for the removal of a stop order; other things being equal, the 
appropriate course would be for the court to appoint two trustees 
for the winding up of a clients’ account, viz., the nominee of The 
Law Society and the trustee in bankruptcy ; on their appoint- 
ment a vesting order would be made vesting the account in them. 
In the present case, the court was able to short-circuit this 
procedure because the bankrupt had most fortunately appeared 
by counsel and was willing to sign cheques which would exhaust 


SURVEY OF 
STATUTORY INSTRUMENTS 

Bath — Cheltenham Evesham 
Lincoln Trunk Road (Thurmaston and 
Order, 1952. (S.1. 1952 No. 52.) 

Bread (Amendment) Order, 1952. (S.1. 1952 No. 32.) 

Cuan Ferry Order, 1951. (S.I. 1952 No. 38 ($.2).) 5d. 

Dennyloanhead — Kincardine Kirkcaldy — St. Andrews Trunk 
Road (Torryburn By-Pass) Order, 1952. (S.1. 1952 No. 50.) 

Gigha Pier Order, 1951. (S.I. 1952 No. 68 (S. 6).) 6d. 

Import Duties (Drawback) (No. 1) Order, 1952. (S.I. 1952 
No. 24.) 

Infants’ and Girls’ Utility Heavy Outerwear (Distributors’ 
Maximum Prices) Order, 1952. (S.1. 1952 No. 44.) 8d. 

Laundry (Maximum Charges) Order, 1952. (S.I. 1952 No. 46.) 
6d. 

London. -Carlisle--Glasgow 


Coventry Leicester ~— 
Syston By-Pass) 


Inverness Trunk Road (Euich and 
Castlebridge Diversions) Order, 1952. (S.I. 1952 No. 25.) 

London—Carlisle—Glasgow—Inverness Trunk Road (Kirtle- 
bridge Diversion) Order, 1952. (S.1. 1952 No. 333) 

London -Edinburgh Thurso Trunk Road (Boroughbridge and 
Kirby Hill By-Pass) (Revocation) Order, 1952. (S.I. 1952 
No. 49.) : 

London—Edinburgh—Thurso Trunk Road (Lothbeg Bridge and 
East of Lothbeg Bridge Diversions) Order, 1952. (S.1. 1952 


No. 51.) 


the clients’ account. According to his undertaking, the bankrupt 
had to draw a cheque for the appropriate amounts in favour ot! 
the creditors (subject to provision for costs) and the stop orde1 
would be removed so far as was necessary to enable the bank 
to honour those cheques, which would in fact exhaust the whole 
fund. The bank had notice of that and, of course, would not 
honour any other cheques if perchance other cheques should be 
drawn. 

APPEARANCES: C.,. 
for Percy Hughes & Robertson, Birkenhead) ; N. 
(Hempsons). 


{Reported by Ciive M. ScumitrHorr, Esq., Barrister-at-Law.| 


1. Settle, ]. L. Arnold (Winch & Richardson, 
S. S. Warrei 


INCOME TAX: DEPOSITS INTO CHILDREN’S POST 
OFFICE SAVINGS ACCOUNTS: ‘ SETTLEMENTS ” 
Thomas v. Marshall 
Donovan, J. (sitting as an additional judg: 
~ 20th December, 1951 . 
Case stated by General Commissioners. 
The taxpayer opened Post Office Savings Bank accounts 
for his unmarried infant children in 1933 and 1936, paying in 
moneys from time to time and making withdrawals for the 


children’s benefit. By 31st December, 1948, there were left 
in the bank £844-0odd on each account; on 24th May, 1945 
the taxpayer bought £1,000 3 per cent. Defence Bonds for each 
child: these bonds were absolute gifts to the children, as were 


the sums in the savings bank accounts. The inspector of tax 


treated the interest on the moneys in the bank and on the bonds 


as income of the taxpayer, in purported obedience to s, 21 of 
the Finance Act, 1936, which provides in subs. (1) that where 
by virtue of any settlement during the life of the settlor income 
is paid to a child, the income shall, if the child is an infant and 
unmarried, for the purposes of the Income Tax Acts be treated 
as the income of the settlor; subs. (4) of that section provides 


an exception if the aggregate amount ofl the income paid to 
the child does not exceed £5. 

DONOVAN, J., said that the expression © settlement 
5. 21 (9) was defined as including ‘‘ any disposition, trust, covenant, 
agreement, arrangement or transfer of assets,’’ was sufficient], 
wide to apply to the payments into the bank accounts and the 
purchase of the bonds. Further, although it was agreed between 
the parties that each deposit by the taxpayer into the accounts 
was a separate settlement within s. 21, the ‘“‘ aggregate ’’ of the 
income arising under the several settlements was the total income 
of all of them. 

APPEARANCES: C, Lawson (Tyrrell, Lewis & Co.) ; Penn 
K.C., and PR. P. Hills (Solicitor of Inland Revenue). 


Reported by Crive M. Scumittuorr, Esq., Barrister-at-Law.) 


THE WEEK 
i 

London Traffic (Prescribed Routes) 
(S.I. 1952 No. 29.) 

Men’s and Boys’ Utility Shirts, Underwear and Nightwear 
(Distributors’ Maximum Prices) Order, 1952. (S.1. 1952 
No. 45.) Ls, (5a: 

Nairnshire County Council (Auldearn) 
(S.I. 1952 No. 39 (S. 3).) 6d. 

Newcastle-upon-Tyne— Edinburgh Trunk 
Diversion) Order, 1952. (S.I. 1952 No. 55. 

North-Eastern Fire Area (Administration Scheme) Order, 1952. 
(S.I. 1952 No. 36 (S. 1).) 8d. 


} 


* which in 


VCuick, 


No. 1) Regulations, 1952, 


Water Order, 1952. 


Road (Carfraemill 


Seed Potatoes (Amendment) Order, 1952. (S.1. 1952 No. 34.) 6d. 

Services Laundry (Maximum Charges) (Amendment No. 3 
Order, 1952. (S.1. 1952 No. 47.) 

Stopping up of Highways (Hampshire) (No. 1) Order, 1952. 
(S.I. 1952 No. 54.) 

Stopping up of Highways (I<ent) (No. 1) Order, 1952. S.I. 1952 
No. 48.) 


Utility Apparel (Maximum Prices and Charges) Order, 1952. 
(S.I. 1952 No. 41.) 8d. 

Ware Potatoes (Amendment) Order, 1952. (5.1. 
od. 

Wiid Birds Protection (County and Burgh of Dumfric 
1952;. (S.1, 1952 No;..59.(S..5).) 


1952 No. 31. 


Order, 
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Wild Birds Protection (Stewartry of Kirkcudbright) Order, 1952. 
(S.I. 1952 No. 58 (S. 4).) 

Women’s and Maids’ Utility Underwear and Nightwear 
(Distributors’ Maximum Prices) Order, 1952. (S.I. 1952 
No. 43.) 6d. 

Women’s Utility Domestic Overalls and Aprons (Distributors’ 
Maximum Prices) Order, 1952. (S.I. 1952 No. 42.) 8d. 
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Wood Fuel Prices (Wholesale) (Revocation) Order, 1952. (S.I. 
1952 No. 33.) 


Any of the above may be obtained from the Government Sales 
Department, The Solicitors’ Law Stationery Society, Ltd., 
102-103 Fetter Lane, E.C.4. The price in each case, unless 


otherwise stated, is 4d., post free. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of THE SOLICITORS’ JOURNAL] 


Hill Sheep Compensation 

Sir,—I am greatly obliged to Mr. Jones for calling attention to 
my literary lapse—even extra-legal references should be verified 
and to Mr. Hill for his explanation of the customs affecting hill 
sheep and their habits, which indeed throws light on one of the 
points dealt with in “ Landlord and Tenant Notebook’’ on 
12th January. 

3ut I note that Mr. Hill prefaces his observations with “ it is 
customary for the agreement to provide that the tenant shall... 
leave a flock of ...’’: and what is still obscure (to me) is how, if 
there should be no such agreement, is a tenant to benefit—if at all. 

The Fourth Schedule deals with (i) certain improvements and 
ii) certain “‘ other matters,’’ formerly dealt with by custom or 
agreement ; till 31st December, they consisted of growing crops, 
seeds sown and acts of cultivation, pasture laid down, and the 
like. The new order adds “ acclimatisation, etc., of hill sheep on 
hill land,” and is said to implement the recommendation of a 
Committee of Agricultural Valuation; but is an arbitrator to 
assess (under s. 51 (1)) the value thereof to an incoming tenant 
if the animals are not to remain on the holding, and award 
compensation accordingly ? 


R. B. 


Sir,—The word “ heft ’’ as an alternative to “ haft ”’ 
in the Complete Oxford Dictionary as a Scotch and Northern 
dialect word meaning “‘ a settled or accustomed pasture ground,” 
and also as a verb—‘‘ to accustom sheep to a pasture.’’ The 
suggested derivation is from “ haft, to fix or fasten to,’’ rather 
than from “ heft,’’ the past participle of ‘“‘ heave, to lift or 
raise up. 


is given 


In the Northern Pennines the word for the part of the open 
moor regularly used by a flock of sheep is ‘‘ heaf ’’ and the sheep 
settled there are ‘‘ heafed sheep.”’ 

When I first asked the meaning of the word I was told that it 
was a variation of “ heath,’’ and my then principal, J. Ingram 
Dawson, quoted Scott: ‘‘ Speak out, sir, and do not ° Maister ’ 
or ‘ Campbell ’ me—my foot is on my native heath, and my nam« 
is MacGregor.’’ I am sorry that I have now found that his 
etymology was wrong ! 

Your correspondent Eric Hill rightly says that the hefted 
flock is a valuable asset to a farm; but the subsidy of 5s. a head 
on hill sheep has encouraged the practice of overstocking the 
moorland commons 

his is occurring both where the commonable rights still 
depend on the old principle of the number of beasts “ levans 
and couchant ”’ that the ancient land of a farm can support in 
winter (significantly known to farmers as “ unlimited rights of 
common ’’), and where the common has been regulated and 
stinted under the Inclosure Acts of 1845 and 1882; and as the 
worst offenders are usually the biggest owners, who are also the 
field reeves whose duty is to prevent overstocking, nothing is 
done and the moor suffers. 

Another result is that small flocks are squeezed off their hefts 
by large flocks needing more living space, so that, in time, a farm 
may lose its rights of common in fact though not in law. 

\ tenant is now entitled to compensation for establishing a 
hefted flock ; but will the loss of an old heft in such circumstances 
entitle the landlord to compensation for deterioration of the 
holding in the absence of agreement on the point ? 

T. GRENFELL ARNOTT. 

Newcastle-upon-Tyne. 
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of London. 1951. London: Sweet & Maxwell, Ltd. 
12s. 6d. net. 

Phe late Professor Potter, himself a solicitor by training, 
was greatly respected in the profession, to whom he gave 
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POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL S"'BSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 102-103 Fetter Lane, E.C.4, and contain the name and address of the subscriber, and a stamped addressed envelope. 


Lease—ACCEPTANCE OF OFFER TO SURRENDER—ENFORCEMENT 


OF COVENANT TO DECORATE 

Q. A tenant holds a flat under a lease for seven years which 
contains a covenant requiring him to keep the interior of the 
premises in good repair and condition, to decorate the interior 

in the last year of the said term,’ and “at the expiration 
or sooner determination of the said term quietly to yield up the 
said premises unto the lessor so painted, repaired and maintained 
and kept as aforesaid.”’ There is also a covenant requiring the 
tenant to offer to surrender the lease to the landlord before 


assigning the premises. Pursuant to the provisions of this 
clause the tenant has offered to surrender the lease and the 
landlord has accepted the offer. The lease has been in force 


for two years. 
the premises ? 

1. Dickinson v. St. Aubvn [1944] K.B. 454 (C.A.) is 
sufficiently in point to warrant the opinion that the landlord 
cannot require the tenant to decorate the interior. The decision 
that ‘‘ the last quarter of the said term ”’ meant the last quarter 
of the seven years’ term granted was, it is true, supported by 
the circumstance that other provisions mentioned delivery up 

at the end or sooner determination of the tenancy’’; but 
this may have been necessary or advisable because there was an 
option to break at a definite point of time. Even if no such 
contrast is to be found in the terms of the lease giving rise to 
the enquiry, we consider that the principle expressed by 
Du Parcq, L.J., in the case cited (at p. 459), in these words : 

Many landlords think it desirable that their houses or flats 
should be painted every seven years, and it is reasonable for the 
landlord to say to the tenant : ‘ If you are there for seven years, 


Can the landlord require the tenant to decorate 


then at the end of the seven years you must paint,’ ’’ would 
govern the decision in this case. 
War Damage—DIscLAIMER OF GROUND LEASE 
YQ. Our client was the owner of a house on long lease 


999 years, subject to a ground rent of £1 3s. 2d. per annum). 
rhe value of the house was £350 and it was totally demolished 
by enemy action during the war. Compensation for loss of the 
building was paid by the War Damage Commission. The owner 
of the property is dead and the house has not been rebuilt. We 
are wondering if there is any provision under any Act passed 
to provide for the consequence of war damage which would 
enable the estate to get rid of the continuing liability to pay 
ground rent for land which is no longer of any use. The 
landowners refuse to accept any surrender of the lease. 

A. Under s. 13 of the Landlord and Tenant (War Damage) 
Act, 1939, a tenant can apply to the court for leave to serve a 
notice of disclaimer of a ground lease on the owner. Leave 
will only be granted if the court is satisfied that, having regard 
to the extent of the war damage and to the circumstances as 
a whole, including the length of the unexpired term, it 1s equitable 
to allow the tenant to disclaim the lease. 


Negligence—Cak COLLISION—BREACH OF REGULATIONS 

Y. We are consulted by the owner of a motor car, whose 
vehicle was seriously damaged in a collision with a lorry. The 
ehicles were travelling in opposite directions at night, and it 

not alleged that either was travelling at an excessive speed. 
The lorry, owing to its width, was occupying more than onc-half 

the road and was not, moreover, complying with the lighting 
regulations in that the rear portion projected five inches further, 
on each side of the sidelights, than the regulations allow. Our 
client passed the front of the lorry guided by the side lights, 
but his offside front tyre came into collision with the projecting 
rear wheel of the lorry. The insurers of the lorry deny negligence, 
but it is our Opinion that non-compliance with the regulations 
S prima facie evidence of negligence (Halsbury, vol. XXIII, 
p. 643, para. 1), although Phillips v. Britannia Laundry Co. (1923), 
there quoted. seems to lend argument to a contrary view. 

A. The position following Phillips v. 
Laun avy Co. [1923] 1 K.B. 539; 67 Sot. J. 
applied and followed in numerous cases since 1923, is that a 
breach of duty cast by statute on the public generally does not 
attord a right of action to a private individual. McCardie, J., 
did say, however, ‘‘I agree that the breach of a_ statutory 
regulation will usually atford prima facie evidence of negligence.” 


Britannia Hygienic 
365, which has been 


The reason why, despite a breach of the regulations, the plaintitt 
failed in the Britannia case is that the defendant was able to show 


that he was not negligent. The lorry had come into his hands 
straight from those of a competent repairer. See also on this 
matter Stennett v. Hancock and Peters [1939 2 All E.R. 578, and 


Clarke v. Brims [1947) W.N. 65. 


Elegit—ORDER FOR SALE OF LEASEHOLD PREMISES 
WHETHER NOTICE TO QUIT NECESSARY 
Q. We act for a plaintiff who has issued a writ of elegit, against 
a defendant whose sole property consists of leasehold premises 
with an unexpired term of approximately 950 years at a ground 
rent of {7 10s. per annum. After the sherift’s inquisition has 
been held and after a return to the writ has been made and 


filed, it is proposed to apply to the court by originating summons 
! 


for an order for sale, and at the same time for an order vesting 
the leasehold title of the property in the plaintiff for the purpose 
of making the conveyance. The defendant being at present 


in prison and his wife and other relatives being resident in the 


house, it is doubtful whether the occupants will leave the premise 
peaceably. Before bringing an action as tenant by the clegit 
for recovery of the land, what, if any, notice to quit should be 
served by the plaintiff (a) upon the defendant, (b) upon his 
and other occupants of the premises ? We should add that the 
order for sale will be applied for because the rents and _ profits 
of the property would in no wise satisfy the judgment even if 
they were applied to this purpose for a period of over a hundred 
years. 

A. As the judgment debtor is entitled to an estate in possession 
so also will be the tenant by elegit. On the assumption, therefore, 
that the defendant’s relatives are not in residence under any 
tenancy from him, no notice to quit would seem to be necessary 
in strictness. If they have any sort of tenancy or legal interest 
it must be duly determined before ejectment is brought (see 
Foa, Landlord and Tenant, 7th ed., p. 442). However, as a 
practical matter, a letter before action would be proper. 


B.A.O.R., 


Q. Weare acting for a wife petitioner who has recently obtained 
a decree nisi of divorce, including custody of one child. The 
respondent husband is at present serving with the War Office 
as a Civilian garrison engineer stationed with the British Army 
of the Rhine. Our client will shortly be applying in the usual 
way for maintenance, but we are in some doubt whether the 
order will be complied with by the husband and are wondering 
whether there is any procedure available whereby payment to 
our client could be made through the War Offioe. We understand 
that this can be done in the case of members of the armed forces 
but we have not been able to find any authority in the case ol a 
person 1n the position of the re spondent. Are there any means 
available to ensure payment to the wife? We might m 
that the husband is at present in receipt of a marriage allowance 


Wile 


Maintenance Order—CIVILIAN ATTACHED TO 


hntion 


but presumably this will cease when the decree absolute is made 

A. A civilian attached to the Army in Germany is not subje 
to King’s Regulations, and the provision therein for the deduction 
of wife-maintenance payments due on an order of the court do 
not apply. His position is that of any other British subject 
in a foreign country, i.e., he is beyond the jurisdiction of the 
court. 

Will—CoNDITION AGAINST RESIDUARY LEGATEE BECOMING 
\ JEHOVAH'S WITNESS—VALIDITY 

O. We have been instructed to prepare a will wherein tl 
testatrix wishes to place a condition on the bequest of a shar 
of the residuary estate that the beneficiary is not a Jehovah 
Witness at the date of her death. Do you consider that such 
condition is valid ? 

A. Provided the sect or status of Jehovah’s Witnesses « Ly 
defined with reasonable particularity so as to prevent the condition 
being void on the ground of uncertainty, we see no objcct to 
the proposed condition on the ground of public policy or otherwise 
See the cases on conditions against marrying or becom a 
Christian (Hodgson v. Halford (1879), 11 Ch. D. 959); or a nun 
(Re Dickson's Trust (1850) 1 Sim. (N.s.) 37); or a member of the 
Roman Catholic Church (fe May {1917 Ch. 126) >. or an 


2 
sisterhood (Wainwright v. Miller [1897| 2 Ch. 255; Re H 
1926! Ch. 740), all of which were held valid. 
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NOTES AND NEWS 


Honours and Appointments 


P. M. C. HayMAN has been appointed deputy chairman of 
the Court of Quarter Sessions for the County of Gloucester. 

Mr. B. O'BRIEN, appointment as 
adviser to the Ministry of Health and the Ministry of Housing 
and Local Government was recently announced, is also acting as 
solicitor and legal adviser to the General Register Office. 

Mr. G. L. OLIVER 
3arnsley, 
and 


whose solicitor and legal 


has been appointed registrar of the County 
Courts of Wakefield and Pontefract, registrar in 
the Barnsley Wakefield District Revistrie S. 

Mr. L. C. RYSDALE, de 
District Council, has 
District Council, in 
taken an appointment 


Council. 


and 


Solihull 
Sodbury 
\PPLEBY, 
Rural 


puty clerk and solicitor to 
been appointed clerk to 
sion to Mr. F. R. 


with the New Forest 


Urban 
Rura! 
who 
District 
The 
Legal 


SUCCES 


has 


following appointments are announced in the Colonial 
5 Service: Mr. I. L. Brace, Chief Justice, North Borneo, 
to be Chief Justice, S North Borneo and Brunei; Mr. 

BretTT, Senior Crown Counsel, Nigeria, » Legal Secretary, 
Northern Region, Nigeria; Mr. G. G. BricGas, Crown Counsel, 
Nigeria, to be Senior Crown Counsel, Nigeria; Mr. W. BUHAGIAR 
Federa! Counsel, kederation of Malaya, to be Registrar of the 
Supreme Court, Federation of Malaya; Mr. C. P. CONNELI 
Resident Magistrate, Kenya, to be Puisne Judge, Kenya 
Mr. H. E. Devaux, District Commissioner, Gold Coast, to be 
District Magistrate, Gold Coast Mr. N. G. Hay, Senior Crown 
Counsel, Nigeria, to be Legal Secretary, Western Region, Nigeria ; 
Mr. H. E. Kine Acting District Judge and First Magistrate, 
Singapore, to be District Judge and lirst Magistrate, Singapor 

Mr. A. N. Lavey, Justice of Appeal, West African Court of 
\ppeal, to be Chief Justice, Northern Rhodesia ; Mr. L. G. 
LinGLEY, District Magistrate, Gold Coast, to be Puisne Judge 
Gold Coast: Mr. R. D. Ltoyvp, Crown Counsel, Nigeria, to be 
Senior Counsel, Nigeria; Mr. H. H. MARSHALL, Crown 
Counsel, insel, Nigeria; Mr. W. B. 
Scort Coast, to be Assistant 
MouwAMED BIN HASHIM 


arawak, 


iDON, 


Crown 
Nigeria, nior Crown Cox 
Administrative Officer, 
Commissioner of Lands, Gold Coast ; Mr. 
SUFFIAN, Officer Class IV, Malayan Civil Service, t » Legal 
Officer, ’ederation of Malava; Mr. T. L. CONDRON to be Registrar 
f Titles, Department of Lands, Kenya; Mr. P. C. DeNDy 
Deputy Registrar of the High Rhodesia 
Mr. P. J. NUTLEY to be Registrar of th t, Haji. 


to be Se 


3 
Gold 


to ix 


Court, Northern and 


Supreme Cour 


Personal Notes 
Kirkby Lonsdale and Sedbergh, 
Alderson, of Bentham. 

a retired 


Craven 
1948, 


Mr. T. W. Goad, 
was married recently 
Mr. J. R. Sampson, 
has been appointed 
He was president in 1946, 


solic itor, ol 
to Miss Joan C, 
Bradford solicitor, 
Drama Festival. 


ot Gr 
president of th 
1947 and 


issington, 


Miscellaneous 
, 1951, Examination for Honours of candidates 
Roll of Supreme Court, 

the examination committee recommended the following as being 
d to honorary distinction : First CLass (in order of merit 
1. B. J. Prichard, LL.B. London (articled to Mr, L. 5. W. Cranfield 
of Messrs. Ward, Bowie & Co., of London) J. A. Blair. 
B.A. Cantab. (articled to Sir Samuel H. ‘own, Of Messrs. 
Linklaters & Paines, of London). $1 
ordet J. M. Close, LL.B. { ; Ix. ? 
Cantab.: D. L. Low, B.A. Cant: : ve W. Mallinson, B.. 
LL.B. Cantab.; L. J. Manson, B. tab.; M. J. Methven, 
ALA... 141..8: Gantab.; EE. D. A orerdeany M.A \.. LL.B. Cantab. - 
M. J. Russell, LL.B. London; J. Stevenson, LL.B. Durham 
J. C. Sutcliffe, M.A. Oxon.; A. M. R. Sylvester, B.A. Oxon. 
J. L. Webster, B.A. Cantab.; L. man, B.Sc. London. 
Tuikp Crass (in alphabetical ord . Evans, LL. ” Wales ; 
M. Hamilton, B.A. Cantab.; S. ’ "Han bottle, "B. A. ntab. ; 
P. G. Herbert, M.A. pore \. Jones, a8 2, Wal “Ue 
DD. L. INirkconel ; B. H. Lewis, B sirmingham ; r. Moody, 
LL.B. London; G. A. “ts an .B. to H. pote Levy, 
LL.B. London; J. R. W. Ruddick; J. H. J. Soutter, B.A. 
Cantab. ; G. Tankard, LL.B. Leeds; D. E. Tench: W. M. West, 
B.A. Oxon.; FF. H. Wilson, B.A., LL.B. Manchester. 


’ 


At the Novembe1 


for admission on the Solicitors of the 


in alphab 
Dockray, 


OND Cl 


accordingly given 
following prizes: to 
£40; to Mr. Blair, 
Council have given 
second and third 
gave notice tor 


The Law have 
and awarded the 

Prichard, the Clement’s Inn Prize, value 
the Daniel Reardon Prize, value £20. The 
Class Certificates to the candidates in the 
classes. One hundred and two candidates 


Council of 
Class Certificates 


society 


exXamination, 


for Silk who wish their names to be considered for 
the next list of recommendations should send their applications 
to the Lord Chancellor’s Office before Friday, 15th February, 1952. 
Those who have already made applications should renew them 
betore that date 


pplic ants 


Wills and Bequests 

Mr. H. A. Page, 
£6,547 
Mr. H 
Mr. G. R. 
Mr. R. A. Wilson, 


solicitor and director, of Wolverhampton, left 


{5,691 net 
Saunders, solicitor, of Blaenavon, left £1,472 (£1,432 net). 
London Wall, left £60,457. 


left £3,570 (£3,493 


Gregory, solicitor, of 


solicitor, of Castleford, 


M. McLaren, solicitor, of Batley, left £20,169 (£18,380 


Sewart, solicitor, of Manchester, left £37 


XT 


Mir. Albert 
49,162 net 


Howard Smith, solicitor, of Walsall, left £9,237 


OBITUARY 

Mr. F. S. BUTTER 
Francis Butter, O.B.E., solicitor, of W} 
Wem and Shrewsbury, died on 6th January, aged 66. 
1 in 1912, he was Registrar of the county courts of 
ury, Whitchurch and Wellington and clerk to the just 


itchurch, 


Sam uitchurch, 


ices 


SKBURN 
licitor, of Leeds, 
in 1950. 


Be. 3 Sa, 6, 


in George Colin Cockt 
ized 31. ‘was admitted 


urn, si died 
Mr. E 
Me ndu 


died rec ntly, 


B. MENDUS 
of Workington, Coroner 
aged 35. He was admitted 


, 
olicitor, 


nner 


nberland, 


SOCIETIES 


esmond Heap, LL.M., L.M.T.P.L., 
to the Corporation of the City of London, 
Land Planning and the lowers of the Executive,” 
bruary, 1952, at 5.30 p. at an ordinary general 
ROYAL INSTITUTION CHARTERED SURVEYORS. 

be bv ticket only. 


Comptroller and 
will give an 


DEBATING SOCIETY announce the 
1952 5th February: ‘“ That 
opening of car doors is a serious 
should be with as a s¢ often 
] That opinion of this House the unpaid 
magistrate is a hindrance to the proper administration of justic« 
19th Fe That ‘ssarily better 
26th February That in t oht rience the Town 
try Planning Act Is an of legislation 


o be abolish« a.” 


STUDENTS’ 
for February 

of injury by careles 
dealt 
in the 


rious 


and 


bruary elders are not nece 


and 


Oot € Xp 
and 


workable picce 
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